International Law and National Law Related to Torture

Universal Declaration of Human Rights (December 10, 1948)

* * *

Article 5.

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.

& & &

FULL TEXT AVAILABLE AT http://www.un.org/Overview/rights.html.

International Covenant on Civil and Political Rights (signed by the United States October
5, 1977, ratified by the United States June 8, 1992)

* * *

Article 7

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.
In particular, no one shall be subjected without his free consent to medical or scientific
experimentation.

* * *

FULL TEXT AVAILABLE AT http://www.ohchr.org/english/law/ccpr.htm.

Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (signed by United States April 18, 1988,
ratified by the United States October 21, 1994)

Article 1

1. For the purposes of this Convention, the term "torture" means any act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as
obtaining from him or a third person information or a confession, punishing him for an act he or
a third person has committed or is suspected of having committed, or intimidating or coercing
him or a third person, or for any reason based on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public
official or other person acting in an official capacity. It does not include pain or suffering arising
only from, inherent in or incidental to lawful sanctions.

2. This article is without prejudice to any international instrument or national legislation which
does or may contain provisions of wider application.
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Article 2

1. Each State Party shall take effective legislative, administrative, judicial or other measures to
prevent acts of torture in any territory under its jurisdiction.

2. No exceptional circumstances whatsoever, whether a state of war or a threat of war, internal
political in stability or any other public emergency, may be invoked as a justification of torture.

3. An order from a superior officer or a public authority may not be invoked as a justification of
torture.

Article 3

1. No State Party shall expel, return ("refouler") or extradite a person to another State where
there are substantial grounds for believing that he would be in danger of being subjected to
torture.

2. For the purpose of determining whether there are such grounds, the competent authorities shall
take into account all relevant considerations including, where applicable, the existence in the
State concerned of a consistent pattern of gross, flagrant or mass violations of human rights.

Article 4

1. Each State Party shall ensure that all acts of torture are offences under its criminal law. The
same shall apply to an attempt to commit torture and to an act by any person which constitutes
complicity or participation in torture. 2. Each State Party shall make these offences punishable by
appropriate penalties which take into account their grave nature.

Article 5

1. Each State Party shall take such measures as may be necessary to establish its jurisdiction over
the offences referred to in article 4 in the following cases:

(a) When the offences are committed in any territory under its jurisdiction or on board a ship or
aircraft registered in that State;

(b) When the alleged offender is a national of that State;

(c) When the victim is a national of that State if that State considers it appropriate.

2. Each State Party shall likewise take such measures as may be necessary to establish its
jurisdiction over such offences in cases where the alleged offender is present in any territory
under its jurisdiction and it does not extradite him pursuant to article 8 to any of the States

mentioned in paragraph I of this article.

3. This Convention does not exclude any criminal jurisdiction exercised in accordance with
internal law. * * *

FULL TEXT AVAILABLE AT http://www.ohchr.org/english/law/cat.htm.
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United States Constitution, Amendment VIII

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted.

United States Code, Title 18, Part 1 Crimes, Subchapter 113C Torture

18 U.S.C. § 2340. Definitions

As used in this chapter -

(1) "torture" means an act committed by a person acting under the color of law specifically
intended to inflict severe physical or mental pain or suffering (other than pain or suffering
incidental to lawful sanctions) upon another person within his custody or physical control;

(2) "severe mental pain or suffering" means the prolonged mental harm caused by or
resulting from -

(A) the intentional infliction or threatened infliction of severe physical pain or suffering;

(B) the administration or application, or threatened administration or application, of mind-
altering substances or other procedures calculated to disrupt profoundly the senses or the
personality;

(C) the threat of imminent death; or

(D) the threat that another person will imminently be subjected to death, severe physical
pain or suffering, or the administration or application of mind-altering substances or other
procedures calculated to disrupt profoundly the senses or personality; and

(3) “United States” includes all areas under the jurisdiction of the United States including
any of the places described in sections 5 and 7 of this title and section 46501 (2) of title 49.

18 U.S.C. § 2340A. Torture

(a) Offense. - Whoever outside the United States commits or attempts to commit torture shall
be fined under this title or imprisoned not more than 20 years, or both, and if death results to any
person from conduct prohibited by this subsection, shall be punished by death or imprisoned for
any term of years or for life.

(b) Jurisdiction. - There is jurisdiction over the activity prohibited in subsection (a) if -
(1) the alleged offender is a national of the United States; or
(2) the alleged offender is present in the United States, irrespective of the nationality of the
victim or alleged offender.

18 U.S.C. § 2340B. Exclusive remedies

Nothing in this chapter shall be construed as precluding the application of State or local laws on
the same subject, nor shall anything in this chapter be construed as creating any substantive or
procedural right enforceable by law by any party in any civil proceeding.



[The McCain Amendment]

Detainee Treatment Act of 2005, enacted December 31, 2005 ()

(as included in the Department of Defense Appropriations Act, 2006 and agreed to by the US
House and Senate and signed by President Bush, December 30, 2005 [incorporating the McCain
Amendment and the Graham-Levin Amendment on detainees]). Text from
http://jurist.law.pitt.edu/gazette/2005/12/detainee-treatment-act-of-2005-white.php.

TITLE X--MATTERS RELATING TO DETAINEES
SEC. 1001. SHORT TITLE.
This title may be cited as the "Detainee Treatment Act of 2005'.

SEC. 1002. UNIFORM STANDARDS FOR THE INTERROGATION OF PERSONS UNDER
THE DETENTION OF THE DEPARTMENT OF DEFENSE.

(a) In General- No person in the custody or under the effective control of the Department of
Defense or under detention in a Department of Defense facility shall be subject to any treatment
or technique of interrogation not authorized by and listed in the United States Army Field
Manual on Intelligence Interrogation.

(b) Applicability- Subsection (a) shall not apply with respect to any person in the custody or
under the effective control of the Department of Defense pursuant to a criminal law or
immigration law of the United States.

(c) Construction- Nothing in this section shall be construed to affect the rights under the United
States Constitution of any person in the custody or under the physical jurisdiction of the United
States.

SEC. 1003. PROHIBITION ON CRUEL, INHUMAN, OR DEGRADING TREATMENT OR
PUNISHMENT OF PERSONS UNDER CUSTODY OR CONTROL OF THE UNITED
STATES GOVERNMENT.

(a) In General- No individual in the custody or under the physical control of the United States
Government, regardless of nationality or physical location, shall be subject to cruel, inhuman, or
degrading treatment or punishment.

(b) Construction- Nothing in this section shall be construed to impose any geographical
limitation on the applicability of the prohibition against cruel, inhuman, or degrading treatment
or punishment under this section.

(c) Limitation on Supersedure- The provisions of this section shall not be superseded, except by a
provision of law enacted after the date of the enactment of this Act which specifically repeals,
modifies, or supersedes the provisions of this section.

(d) Cruel, Inhuman, or Degrading Treatment or Punishment Defined- In this section, the term
‘cruel, inhuman, or degrading treatment or punishment' means the cruel, unusual, and inhumane
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treatment or punishment prohibited by the Fifth, Eighth, and Fourteenth Amendments to the
Constitution of the United States, as defined in the United States Reservations, Declarations and
Understandings to the United Nations Convention Against Torture and Other Forms of Cruel,
Inhuman or Degrading Treatment or Punishment done at New York, December 10, 1984.

SEC. 1004. PROTECTION OF UNITED STATES GOVERNMENT PERSONNEL ENGAGED
IN AUTHORIZED INTERROGATIONS.

(a) Protection of United States Government Personnel- In any civil action or criminal prosecution
against an officer, employee, member of the Armed Forces, or other agent of the United States
Government who is a United States person, arising out of the officer, employee, member of the
Armed Forces, or other agent's engaging in specific operational practices, that involve detention
and interrogation of aliens who the President or his designees have determined are believed to be
engaged in or associated with international terrorist activity that poses a serious, continuing
threat to the United States, its interests, or its allies, and that were officially authorized and
determined to be lawful at the time that they were conducted, it shall be a defense that such
officer, employee, member of the Armed Forces, or other agent did not know that the practices
were unlawful and a person of ordinary sense and understanding would not know the practices
were unlawful. Good faith reliance on advice of counsel should be an important factor, among
others, to consider in assessing whether a person of ordinary sense and understanding would
have known the practices to be unlawful. Nothing in this section shall be construed to limit or
extinguish any defense or protection otherwise available to any person or entity from suit, civil or
criminal liability, or damages, or to provide immunity from prosecution for any criminal offense
by the proper authorities.

(b) Counsel- The United States Government may provide or employ counsel, and pay counsel
fees, court costs, bail, and other expenses incident to the representation of an officer, employee,
member of the Armed Forces, or other agent described in subsection (a), with respect to any civil
action or criminal prosecution arising out of practices described in that subsection, under the
same conditions, and to the same extent, to which such services and payments are authorized
under section 1037 of title 10, United States Code.

SEC. 1005. PROCEDURES FOR STATUS REVIEW OF DETAINEES OUTSIDE THE
UNITED STATES.

(a) Submittal of Procedures for Status Review of Detainees at Guantanamo Bay, Cuba, and in
Afghanistan and Irag-

(1) IN GENERAL- Not later than 180 days after the date of the enactment of this Act, the
Secretary of Defense shall submit to the Committee on Armed Services and the Committee on
the Judiciary of the Senate and the Committee on Armed Services and the Committee on the
Judiciary of the House of Representatives a report setting forth--

(A) the procedures of the Combatant Status Review Tribunals and the Administrative Review
Boards established by direction of the Secretary of Defense that are in operation at Guantanamo
Bay, Cuba, for determining the status of the detainees held at Guantanamo Bay or to provide an
annual review to determine the need to continue to detain an alien who is a detainee; and



(B) the procedures in operation in Afghanistan and Iraq for a determination of the status of aliens
detained in the custody or under the physical control of the Department of Defense in those
countries.

(2) DESIGNATED CIVILIAN OFFICIAL- The procedures submitted to Congress pursuant to
paragraph (1)(A) shall ensure that the official of the Department of Defense who is designated by
the President or Secretary of Defense to be the final review authority within the Department of
Defense with respect to decisions of any such tribunal or board (referred to as the "Designated
Civilian Official') shall be a civilian officer of the Department of Defense holding an office to
which appointments are required by law to be made by the President, by and with the advice and
consent of the Senate.

(3) CONSIDERATION OF NEW EVIDENCE- The procedures submitted under paragraph
(1)(A) shall provide for periodic review of any new evidence that may become available relating
to the enemy combatant status of a detainee .

(b) Consideration of Statements Derived With Coercion-

(1) ASSESSMENT- The procedures submitted to Congress pursuant to subsection (a)(1)(A) shall
ensure that a Combatant Status Review Tribunal or Administrative Review Board, or any similar
or successor administrative tribunal or board, in making a determination of status or disposition
of any detainee under such procedures, shall, to the extent practicable, assess--

(A) whether any statement derived from or relating to such detainee was obtained as a result of
coercion; and

(B) the probative value (if any) of any such statement.

(2) APPLICABILITY - Paragraph (1) applies with respect to any proceeding beginning on or
after the date of the enactment of this Act.

(c) Report on Modification of Procedures- The Secretary of Defense shall submit to the
committees specified in subsection (a)(1) a report on any modification of the procedures
submitted under subsection (a). Any such report shall be submitted not later than 60 days before
the date on which such modification goes into effect.

(d) Annual Report-

(1) REPORT REQUIRED- The Secretary of Defense shall submit to Congress an annual report
on the annual review process for aliens in the custody of the Department of Defense outside the
United States. Each such report shall be submitted in unclassified form, with a classified annex,
if necessary. The report shall be submitted not later than December 31 each year.

(2) ELEMENTS OF REPORT- Each such report shall include the following with respect to the
year covered by the report:



(A) The number of detainees whose status was reviewed.
(B) The procedures used at each location.
(e) Judicial Review of Detention of Enemy Combatants-

(1) IN GENERAL- Section 2241 of title 28, United States Code, is amended by adding at the end
the following:

“(e) Except as provided in section 1005 of the Detainee Treatment Act of 2005, no court, justice,
or judge shall have jurisdiction to hear or consider--

*(1) an application for a writ of habeas corpus filed by or on behalf of an alien detained by the
Department of Defense at Guantanamo Bay, Cuba; or

'(2) any other action against the United States or its agents relating to any aspect of the detention
by the Department of Defense of an alien at Guantanamo Bay, Cuba, who--

*(A) is currently in military custody; or

*(B) has been determined by the United States Court of Appeals for the District of Columbia
Circuit in accordance with the procedures set forth in section 1005(e) of the Detainee Treatment
Act of 2005 to have been properly detained as an enemy combatant.'.

(2) REVIEW OF DECISIONS OF COMBATANT STATUS REVIEW TRIBUNALS OF
PROPRIETY OF DETENTION-

(A) IN GENERAL- Subject to subparagraphs (B), (C), and (D), the United States Court of
Appeals for the District of Columbia Circuit shall have exclusive jurisdiction to determine the
validity of any final decision of a Combatant Status Review Tribunal that an alien is properly
detained as an enemy combatant.

(B) LIMITATION ON CLAIMS- The jurisdiction of the United States Court of Appeals for the
District of Columbia Circuit under this paragraph shall be limited to claims brought by or on
behalf of an alien--

(1) who is, at the time a request for review by such court is filed, detained by the Department of
Defense at Guantanamo Bay, Cuba; and

(i1) for whom a Combatant Status Review Tribunal has been conducted, pursuant to applicable
procedures specified by the Secretary of Defense.

(C) SCOPE OF REVIEW- The jurisdiction of the United States Court of Appeals for the District
of Columbia Circuit on any claims with respect to an alien under this paragraph shall be limited

to the consideration of--

(1) whether the status determination of the Combatant Status Review Tribunal with regard to such
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alien was consistent with the standards and procedures specified by the Secretary of Defense for
Combatant Status Review Tribunals (including the requirement that the conclusion of the
Tribunal be supported by a preponderance of the evidence and allowing a rebuttable presumption
in favor of the Government's evidence); and

(i1) to the extent the Constitution and laws of the United States are applicable, whether the use of
such standards and procedures to make the determination is consistent with the Constitution and
laws of the United States.

(D) TERMINATION ON RELEASE FROM CUSTODY - The jurisdiction of the United States
Court of Appeals for the District of Columbia Circuit with respect to the claims of an alien under
this paragraph shall cease upon the release of such alien from the custody of the Department of
Defense.

(3) REVIEW OF FINAL DECISIONS OF MILITARY COMMISSIONS-

(A) IN GENERAL- Subject to subparagraphs (B), (C), and (D), the United States Court of
Appeals for the District of Columbia Circuit shall have exclusive jurisdiction to determine the
validity of any final decision rendered pursuant to Military Commission Order No. 1, dated
August 31, 2005 (or any successor military order).

(B) GRANT OF REVIEW- Review under this paragraph—

(1) with respect to a capital case or a case in which the alien was sentenced to a term of
imprisonment of 10 years or more, shall be as of right; or

(1) with respect to any other case, shall be at the discretion of the United States Court of Appeals
for the District of Columbia Circuit.

(C) LIMITATION ON APPEALS- The jurisdiction of the United States Court of Appeals for the
District of Columbia Circuit under this paragraph shall be limited to an appeal brought by or on
behalf of an alien--

(1) who was, at the time of the proceedings pursuant to the military order referred to in
subparagraph (A), detained by the Department of Defense at Guantanamo Bay, Cuba; and

(i1) for whom a final decision has been rendered pursuant to such military order.
(D) SCOPE OF REVIEW- The jurisdiction of the United States Court of Appeals for the District
of Columbia Circuit on an appeal of a final decision with respect to an alien under this paragraph

shall be limited to the consideration of--

(1) whether the final decision was consistent with the standards and procedures specified in the
military order referred to in subparagraph (A); and

(i1) to the extent the Constitution and laws of the United States are applicable, whether the use of
such standards and procedures to reach the final decision is consistent with the Constitution and
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laws of the United States.

(4) RESPONDENT- The Secretary of Defense shall be the named respondent in any appeal to
the United States Court of Appeals for the District of Columbia Circuit under this subsection.

(f) Construction- Nothing in this section shall be construed to confer any constitutional right on
an alien detained as an enemy combatant outside the United States.

(g) United States Defined- For purposes of this section, the term "United States', when used in a
geographic sense, is as defined in section 101(a)(38) of the Immigration and Nationality Act and,
in particular, does not include the United States Naval Station, Guantanamo Bay, Cuba.

(h) Effective Date-
(1) IN GENERAL- This section shall take effect on the date of the enactment of this Act.

(2) REVIEW OF COMBATANT STATUS TRIBUNAL AND MILITARY COMMISSION
DECISIONS- Paragraphs (2) and (3) of subsection (e) shall apply with respect to any claim
whose review is governed by one of such paragraphs and that is pending on or after the date of
the enactment of this Act.

SEC. 1006. TRAINING OF IRAQI FORCES REGARDING TREATMENT OF DETAINEES.
(a) Required Policies-

(1) IN GENERAL- The Secretary of Defense shall ensure that policies are prescribed regarding
procedures for military and civilian personnel of the Department of Defense and contractor
personnel of the Department of Defense in Iraq that are intended to ensure that members of the
Armed Forces, and all persons acting on behalf of the Armed Forces or within facilities of the
Armed Forces, ensure that all personnel of Iraqi military forces who are trained by Department of
Defense personnel and contractor personnel of the Department of Defense receive training
regarding the international obligations and laws applicable to the humane detention of detainees,
including protections afforded under the Geneva Conventions and the Convention Against
Torture.

(2) ACKNOWLEDGMENT OF TRAINING- The Secretary shall ensure that, for all personnel
of the Iraqi Security Forces who are provided training referred to in paragraph (1), there is
documented acknowledgment of such training having been provided.

(3) DEADLINE FOR POLICIES TO BE PRESCRIBED- The policies required by paragraph (1)
shall be prescribed not later than 180 days after the date of the enactment of this Act.

(b) Army Field Manual-
(1) TRANSLATION- The Secretary of Defense shall provide for the United States Army Field

Manual on Intelligence Interrogation to be translated into arabic and any other language the
Secretary determines appropriate for use by members of the Iraqi military forces.
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(2) DISTRIBUTION- The Secretary of Defense shall provide for such manual, as translated, to
be provided to each unit of the Iraqi military forces trained by Department of Defense personnel
or contractor personnel of the Department of Defense.

(c) Transmittal of Regulations- Not less than 30 days after the date on which regulations,
policies, and orders are first prescribed under subsection (a), the Secretary of Defense shall
submit to the Committee on Armed Services of the Senate and the Committee on Armed
Services of the House of Representatives copies of such regulations, policies, or orders, together
with a report on steps taken to the date of the report to implement this section.

(d) Annual Report- Not less than one year after the date of the enactment of this Act, and
annually thereafter, the Secretary of Defense shall submit to the Committee on Armed Services
of the Senate and the Committee on Armed Services of the House of Representatives a report on
the implementation of this section.

President Bush’s Statement at the Signing of the Detainee Treatment Act of 2005,
December 30, 2005, quoted in pertinent part from
http://www.whitehouse.gov/news/releases/2005/12/20051230-8.html.

The executive branch shall construe Title X in Division A of the Act, relating to detainees, in a
manner consistent with the constitutional authority of the President to supervise the unitary
executive branch and as Commander in Chief and consistent with the constitutional limitations
on the judicial power, which will assist in achieving the shared objective of the Congress and the
President, evidenced in Title X, of protecting the American people from further terrorist attacks.
Further, in light of the principles enunciated by the Supreme Court of the United States in 2001
in Alexander v. Sandoval, and noting that the text and structure of Title X do not create a private
right of action to enforce Title X, the executive branch shall construe Title X not to create a
private right of action. Finally, given the decision of the Congress reflected in subsections
1005(e) and 1005(h) that the amendments made to section 2241 of title 28, United States Code,
shall apply to past, present, and future actions, including applications for writs of habeas corpus,
described in that section, and noting that section 1005 does not confer any constitutional right
upon an alien detained abroad as an enemy combatant, the executive branch shall construe
section 1005 to preclude the Federal courts from exercising subject matter jurisdiction over any
existing or future action, including applications for writs of habeas corpus, described in section
1005.
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US Army Field Manual 1987
FM 34-52
INTELLIGENCE INTERROGATION

Chapter 1
Interrogation and the Interrogator

PROHIBITION AGAINST USE OF FORCE

1. The use of force, mental torture, threats, insults, or exposure to unpleasant and inhumane
treatment of any kind is prohibited by law and is neither authorized nor. condoned by the US
Government. Experience indicates that the use of force is not necessary to gain the cooperation
of sources for interrogation. Therefore, the use of force is a poor technique, as it yields unreliable
results, may damage subsequent collection efforts, and can induce the source to say whatever he
thinks the interrogator wants to hear. However, the use of force is not to be confused with
psychological ploys, verbal trickery, or other nonviolent and noncoercive ruses used by the
interrogator in questioning hesitant or uncooperative sources.

The psychological techniques and principles outlined should neither be confused with, nor
construed to be synonymous with, unauthorized techniques such as brainwashing, mental torture,
or any other form of mental coercion to include drugs. These techniques and principles are
intended to serve as guides in obtaining the willing cooperation of a source. The absence of
threats in interrogation is intentional, as their enforcement and use normally constitute violations
of international law and may result in prosecution under the UCMJ.

Additionally, the inability to carry out a threat of violence or force renders an interrogator
ineffective should the source challenge the threat. Consequently, from both legal and moral
viewpoints, the restrictions established by international law, agreements, and customs render
threats of force, violence, and deprivation useless as interrogation techniques.

The U.S. Army Field Manual is available online at
http://www.globalsecurity.org/intell/library/policy/army/fm/fm34-52/.

Note: The U.S. Army Field Manual is currently undergoing revision. A controversy, however,
has arisen between the Department of Defense and selected members of Congress over drafts of
the revisions, which reportedly is delaying the release of the revisions. The DoD seeks to define
interrogation methods less stringently for “enemy combatants” than for prisoners of war,
according to a May 29, 2006 article by LA Times columnist Julian E. Barnes.
http://www.cantonrep.com/index.php?ID=288705&Category=23.
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Reports

Report of the United Nations Economic and Social Council, Report of five-person working group
investigating detentions at Guantanamo Bay, Cuba, to Commission on Human Rights, February
15, 2006 (recommending closure of Guantanamo Bay). See
http://www.ohchr.org/english/bodies/chr/docs/62chr/E.CN.4.2006.120 _.pdf.

Report of the Committee Against Torture, 36" Session, 1-19 May, 2006, “Consideration of
Reports Submitted by States Parties Under Article 19 of the Convention [Against Torture],” May
18,2006. See
http://www.ohchr.org/english/bodies/cat/docs/AdvanceVersions/CAT.C.USA.CO.2.pdf.

For the non-governmental human rights organizations’ submissions to the Committee on Torture,
as well as the state party submissions by the United States, see the comprehensive documents
provided by the Association for the Prevention of Torture at
http://www.apt.ch/cat2006_36/usa_alt.shtml.
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